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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,070 


LOUIS B. BERMAN, et ux, 
Appellants, 
Vv. 


MELVIN GELMAN, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Both the lower Court and this Honorable Court have 
jurisdiction by virtue of the fact that this case arises out of 
an accidental injury sustained in the District of Columbia. 
Jurisdiction is thereby conferred by virtue of Rule 73, of 
the Federal Rules of Civil Procedure. Jurisdictional facts 
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are adequately set forth in the complaint filed by the Plain- 
tiffs in the Court below (App. 2). 


STATEMENT OF ISSUES 


1. The Trial Court erred in dismissing the Amended Com- 
plaint when its holding was based upon the theory that no 
duty at common law was owed to the Bermans and that, 
therefore, the only duty owed to them was that created by 
Statute. 


2. The Trial Court erred further in dismissing the Amended 
Complaint since other decisions of this Court have held that 
cases in similar circumstances should at least be submitted 
to the jury for their determination. 


This cause of action has not been before this Honorable 
Court on any prior occasions. 


REFERENCES TO RULINGS 


The United States District Court for the District of 
Columbia, by Judge Howard F. Corcoran, on the 10th day 
of February, 1970, in a decision from the bench, orally 
granted the defendant’s Motion to Dismiss the Amended 
Complaint filed herein upon the grounds that his decision 
in this matter was controlled by Norville v. Hub Furniture 
Company, 59 App. D. C. 29, 32 F.2d 420 (1929). A copy 
of Trial Court’s decision is filed herein at App. 2, which 
was signed by the Court on the 20th day of February, 1970. 


STATEMENT OF THE CASE 


The Appellants, Louis B. Berman and Sonia Beman, here- 
inafter known as Mr. Berman or the Bermans, filed suit in the 
United States District Court for the District of Columbia on 
the 8th day of May, 1969, in an action based on negligence 
basically alleging that the Appellee, Melvin Gelman, herein- 
after known as Mr. Gelman or the Apartments, as owner of 
the apartment building known as The Cathedral Towers 
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Apartments, owed a duty to Mr. Berman, as a business 
invitee to maintain the abutting sidewalks to his apartment 
building in a safe condition. 


Mr. Gelman moved to dismiss the original Complaint, and 
in a hearing held before Judge John Sirica on the 17th day 
of October, 1969, the Court granted Mr. Gelman’s Motion 
to Dismiss, with leave to file an Amended Complaint to the 
Bermans. 


Mr. Berman, thereupon, filed an Amended Complaint and 
Mr. Gelman then moved to dismiss the Amended Complaint. 
After oral argument before Judge Howard Corcoran, on the 
10th day of February, 1970, Mr. Gelman’s Motion to Dismiss 
the Amended Complaint was granted without leave to file a 
further Amended Complaint. The basis for Mr. Gelman’s 
Motion to Dismiss and for the Court’s granting of the afore- 
said Motion was that no duty existed flowing from Mr. 
Gelman to the Bermans at the time of this accident. The 
Trial Court specifically held that whatever duty existed was 
created by Statute, namely, Title 7, Section 801 et seq. of 
the District of Columbia Code, and that since the Bermans 
had failed to prove a violation of the Statute, there existed 
no duty or breach of that duty running from Mr. Gelman 
to the Bermans. Mr. Gelman relied upon previous decisions 
of this Court, among others, Norville v. Hub Furniture Co., 
59 App. D. C. 29, 32 F.2d 420; Hecht Company v. Hohensee, 
65 App. D. C. 328, 83 F.2d 585; Burke v. Upland Terrace, 
Inc., 121 U.S. App. D. C. 133, 348 F. 2d 362. 


It is from the Trial Court’s Order granting Mr. Gelman’s 
Motion to Dismiss the Amended Complaint, filed herein, that 
this,appeal has been filed. 


As to the facts of the instant case, the Bermans allege 
basically as follows: On January 29, 1969, Louis B. Berman 
left the premises known as the Cathedral Towers Apartments, 
having made a business call at the beauty salon in the build- 
ing in the scope of his employment as a salesman of beauticians 
products. Mr. Berman, knowing the sidewalk to be icy on 
both the New Mexico Avenue side and the Cathedral Avenue 
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side of the apartment building, elected to use the side entrance, 
walk across the grass, and then walk across the sidewalk 
to his automobile which was parked on New Mexico Avenue. 
He had entered the apaprtment building at approximately 
9:00 A.M. in the same manner, and decided it was much 
safer to walk across the sidewalk and the grass rather than 
down the sidewalk to Cathedral Avenue and then down the 
Cathedral Avenue sidewalk to the main entrance of the 
building. As Mr. Berman started across the sidewalk, he 
slipped and fell in the process, landing on his hip and frac- 
turing it in several places. Mr. Berman was then removed to 
Holy Cross Hospital, and because of extensive surgery, has 
been unable to return to work to this date. Mr. Berman 
was employed as a salesman for Potomac Beauty Supply 
and had entered the building in order to sell supplies to the 
beauty shop known as Cheryl of the Towers. He made reg- 
ular visits to the beauty shop for this purpose. 


SUMMARY OF ARGUMENT 


1. Compliance with Title 7, Section 801 of the District 
of Columbia Code, known hereafter as the Snow Removal 
Law, did not completely fulfill the duty owed to the 
Bermans by the standards of ordinary negligence law. 


2. Assuming that there was a duty owed to the Bermans 
under the circumstances of this case whether this duty had 
been violated was a question for the jury. 
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ARGUMENT 


I. THIS COURT SHOULD NOW REVERSE THE EXISTING 
LAW CONCERNING THE DUTY OF AN ADJOINING 
LANDOWNER TO PEDESTRIANS USING AN ABUT- 
TING PUBLIC SIDEWALK. 


The Bermans must concede that this Court has con- 
sistently held that: 


“in the absence of statutory conditions to the 
contrary, the owner or occupant of property owes 
no duty to pedestrians to keep the sidewalk in front 
of it free from ice and snow coming thereon from 
natural causes. Nor does a storekeeper owe any 
greater duty in this regard to customers leaving a 
store than he does to ordinary pedestrians.” 
Norville v. Hub Furniture Company, 59 App. 

D. C. 29, 32 F.2d 420, (1929). 


Tris case has been followed and quoted approvingly in 


such later cases as Hecht Company v. Hohensee, 65 App. 
D.C. 328, 83 F.2d 585; Radinski v. Ellis, 83 App-D.C. 172, 
167 F.2d 745 (1948); and Burke v. Upland Terrace, Inc., 
121 U.S. App. D.C. 133, 348 F.2d 362 (1965). The Trial 
Court held that no duty existed at common law running 
fron? a property owner to a pedestrian using an abutting 
public sidewalk and relied upon the cases cited herein above 
in upholding Mr. Gelman’s Motion to Dismiss the Complaint. 
The first question becomes, of course, to determine the rela- 
tionship existing between Mr. Gelman and Mr. Berman in 
this case. There can be no question that Mr. Berman was 
an invitee, since he had been in Mr. Gelman’s building for 
business purposes, and this Court has established that the 
invitee of a tenant is also the business invitee of the landlord. 
See Bowles v. Mahoney, 91 U.S. App. D.C. 155, USCA 
D. C. 202 F.2d 320 (1952). The Trial Court held that any 
duty running between Mr. Berman and Mr. Gelman would 
have to be created by Title 7, Section 801, of the District 
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of Columbia Code, 1967 Edition, known hereafter as the 
“Snow Removal Law”. 


“It shall be the duty of every person, partnership, 
corporation, etc. in charge or control of any build- 
ing or lot of land within the fire limits of the 
District of Columbia fronting or abutting on a paved 
sidewalk, whether as owner, tenant, occupant, ieéssee 
or otherwise within the first eight hours of daylight 
after the ceasing to fall of any snow or sleet to remove 
and clear away, or cause to be removed or cleared 
away such snow or sleet from so much of said side- 
walk as of in front or abuts the building or lot of 
land.” 


This Court had occasion to comment by way of dicta on 
the case of the “Snow Removal Statute” in the case of Smith 
v. District of Columbia, 89 U. S. App. D. C. 7, 189 F.2d 
671 (1951), where the Court stated: 


“The snow removal law did not change or add to the 


basic liability of the District of Columbia in respect 
to safe conditions on the public streets. ... The 
District of Columbia is not an insurer; its liability 
sounds in negligence, not necessarily active negligence, 
of course, but negligence imputed from a failure to 
perform a duty.” 


Essentially, the Trial Court held, and Mr. Gelman has con- 
sistently contended that the ““Snow Removal Law” exhausted 
all obligations of Mr. Gelman towards Mr. Berman. Mr. 
Berman contends that the law simply codifies the public duty 
running between the parties and does not in any way pre- 
empt whatever private obligation existing by law, custom, 
or usage, which was already in being. The fact that Mr. 
Gelman does not break the law until after eight hours of 
daylight has lapsed, does not mean that his duty does not 
begin until that time. It merely means that there is no 
public sanction until that time period has lapsed. 
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According to the United States Naval Observatory records, 
daylight on January 29, 1969, was approximately 7:18 A.M. 
This would mean that no duty, according to Mr. Gelman, 
would arise until approximately 3:18 P.M. to any tenant, 
guest or business invitee attempting to enter or leave the pre- 
mises, which would mean, as a practical matter, almost all of 
the daylight hours. Mr. Berman contends that there has been 
a more liberal trend both in this Court and in the District of 
Columbia Court of Appeals, away from the harsh rule which 
had formerly existed. For instance, Judge Alexander 
Holtzoff, in Robinson v. Park Central Apartments, D. C. 
D. C., 248 F. Supp. 632, decided December 9, 1965, distin- 
guished between the duty of members of the general public 
and invitees, stating: 


“It is the law of the District of Columbia that the 
owner of real property is under no duty to keep the 
sidewalk in front of his property clear of snow and 
ice for the benefit of pedestrians. The rule is differ- 
ent, however, in respect to invitees. The plaintiff 
obviously was an invitee. It is a general principle of 
law that a landlord is required to maintain means 
of ingress and egress to his building in a reasonably 
safe condition for tenants and other invitees. In 
Pessagno v. Euclid, Investment Co., 72 App. D. C. 
141, 112 F.2d 577, this general principle was held 
to include a duty on the part of the landlord to 
keep the approaches to an apartment house, or a 
hotel, reasonably safe so that invitees would not be 
injured by the presence of an accumulation of snow 
or ice on the approaches.” 


After discussing the different liabilities concerning public 
and private sidewalks, Judge Holtzoff went on to state: 


“This Court would go further, however, and would 
hold that the rule requiring the owner of a multiple 
dwelling to provide a safe means of ingress and egress 
obviously is not limited to private property. It must 
include the portion of the sidewalk immediately 
adjoining or abutting the entrance to private property. 
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Ordinarily, a person cannot enter a building without 
first walking on the public sidewalk, and if there is 
a duty on the part of the building owner to provide 
a reasonably safe means of ingress and egress, it log- 
ically follows that this duty is as applicable to the 
portion of the public sidewalk that abuts on the 
property as it is to that portion of the approach that 
is on the private property. To be sure, in the Pess- 
agno case, the fall took place on a private driveway 
of an apartment house, but the principle of that 
case would be equally applicable to the portion of 
the public sidewalk immediately adjoining or located 
in front of the building, because without using it a 
person cannot enter the building.” 


There can be no question of contributory negligence in 
this case. First of all, Mr. Berman had no choice but to 
attempt to enter the building within the scope of his employ- 
ment. Indeed, it may be argued that he acted as a reason- 
able and prudent man by attempting to minimize his 
personal danger by exposing himself to the briefest possible 
contact with the icy sidewalk. There is absolutely no evi- 
dence that his judgment in this matter was bad. As to the 
judgment of the maintenance people in the building, that, 
of course, is another matter. Judge Holtzoff discusses a 
factual situation where the janitor arose at 5:00 A.M., 
attended to the furnace, and then went out to take care of 
the sidewalk, and where the accident had taken place within 
a couple of hours after the storm began. Had these been 
the facts in the instant case, Mr. Berman would be inclined 
to agree that there could be no liability. 


There is, of course, the additional issue that Mr. Gelman 
had on other occasions undertaken a policy of clearing the 
sidewalks and as was stated in Robinson, Supra: 


“*. . . Even if there was no legal duty to do so, once 
a person voluntarily undertakes to perform a task, 
he is held to the requirement that it should be done 
free of negligence, and if in this case there was neg- 
ligence in taking care of the private areaway, there 
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was equal negligence in taking care of the public 
sidewalk.” 


The duty owed to an invitee in the District of Columbia 
has been spelled out in the case of Willis v. Stewart, D. C. 
App., 190 A.2d 814 (1963), where the Court established 
what is known as the “Mutual Benefit Test”, as follows: 


“Where the privilege of user exists for the common 
interest and advantage of the user and owner, the 
Courts have found a cause of invitation. . att 

“An invitor owes a duty to a prospective invitee to 
furnish him with reasonably safe premises and to 
discover dangerous conditions. . . ” 

The most complete annotations discussing these questions 
are to be found in 82 A.L.R. 2d 998, Statute or Ordinance 
Requiring Abutting Owner or Occupant to Remove Snow 
and Ice From Sidewalk As Affecting Liability For Injuries, 
and in 99 A.L.R. 2d 331, Liability of Abutting Owner or 
Occupant for Condition of Sidewalk. Particularly sections 
3 and 5. 


If the Smith, Supra, case establishes that the “Snow 
Removal Law” does not in any way change the liability of 
the District of Columbia, then it is the Rodenski, Supra, 
case which establishes that the law does not change in any 
way the liability of an abutting owner, since the Court there 
stated that an enactment of this kind was generally regarded 
as a legislative effort to require property owners to aid in 
the performance of a municipal duty, and that an individual 
does not have a cause of action against one who neglects to 
aid the municipality in meeting its obligation. This case 
would appear then to hold that whatever duty is owed to a 
pedestrian on an abutting sidewalk is a duty independent of 
the “Snow Removal Law”, and the fact that the law was 
not violated by the adjacent owner is not, therefore, 
a defense to a common law cause of action. Of 
course, this Court is in no way bound by decisions of the 
District of Columbia Court of Appeals, several decisions of 
that Court are pertinent to this issue. For instance, in Viands 
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v. Safeway Stores, Inc., D. C. Mun. App., 107 A.2d 188 
(1954): 


“There is nothing novel or extraordinary surround- 
ing the duty of an invitor to use care with reference 
to exits, entrances, and approaches to his premises. 

. and it has been specifically held that the duty 
to properly maintain approaches to an invitor’s prop- 
erty is not to be determined by the exact boundaries 
of the premises and that his duty does not end at 
the door through which the invitee makes his exit 

. We think the instructions should have been: (1) 
That the plaintiff was an invitee or business customer 
to the store. (2) That the store was not an insurer 
of the plaintiff’s safety, but that the plaintiff had a 
right to assume that the store owner had control 
over the premises or the ability to employ adequate 
measures for her protection from foreseeable dangers 
not only while she was in the store itself, but also 
while she was using the exit doorway and the 
approach thereto. That it was for the jury to say 


whether the defendant had properly and sufficiently 
discharged its duty in that respect.” 
In the very recent case of Quigley’s BUC), Inc. v. 
Beebee, D. C. App. No. 4757, 98 W.L.R. 225 (1970), that 
Court stated: 


“Viands v. Safeway Stores, Inc., Supra, held that the 
property owner owed a duty to invitees to maintain 
properly the entranceway to the store, even though 
it was located on public property.” (Emphasis sup- 
plied) 
Although the Court went on to grant judgment for the 
store, on other grounds, it carefully stated: 


. Nor does it appear that invitees were attracted 
to the spot as a calculated or necessary means of 
ingress or egress or for other business related purposes. is 
(Emphasis supplied) 
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Additional factors to be considered are that Mr. Berman 
used his best good judgment that it was safer to walk across 
the sidewalk and then across the grass, and there can be no 
doubt that he was correct in this assessment considering the 
dangerous condition of the sidewalk. Since it is uncontested 
that he was a business invitee, Mr. Berman contends that 
the distinction which has been made in recent cases between 
the duty owed to an invitee and that owed to the general 
public justifies this Court in making that same distinction. 


It is also important to note that the “Snow Removal 
Law” specifically imposes a duty to landowners for clear- 
ing of abutting public sidewalks, so there could be no 
question that the law covers the sidewalks. The only 
question is whether or not the eight hour grace period 
sets up the standard for notice exclusively. 


In Campbell v. District of Columbia, 100 U. S. App. 
D. C. 120, 243 F.2d 226 (1957), this Court stated: 


“Employees must be charged with notice of what 
they had a duty to observe.” 


The employees of Mr. Gelman certainly had notice here. 
The United States Weather Bureau records indicate that the 
first notice of freezing rain or sleet was given at 1:00 A.M., 
on January 29, 1969. Mr. Gelman’s agents certainly knew 
that ice had formed on the sidewalks by daylight, and yet, 
about it. Mr. Berman contends that this is a question for 
some two and one-half hours later nothing had been done 
the jury to decide as to whether or not this was adequate 
notice. Mr. Gelman cannot have it both ways. If the “Snow 
Removal Law” creates the duty as to time and notice, it 
also creates the duty as to place. It is for this Court to 
determine whether or not that law establishes the only duty 
as to time or whether or not there should be another stand- 
ard by common law rules of negligence whereby a pedestrain 
could recover during the eight hours of daylight. If as the 
Smith, Supra, case states, the “Snow Removal Law” does 
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not change or add to the basic liability of the District of 
Columbia, then why should it change the liability of an 
abutting owner? 


I. THE QUESTION OF MR. GELMAN’S NEGLIGENCE 


IS A JURY QUESTION UNDER THE CIRCUMSTANCES 
OF THIS CASE. 


In Rumsey v. Great Atlantic & Pacific Tea Company, 3rd 
Circuit, 408 F.2d 89 (1969), in a case involving a customer 
slipping in the defendant’s store, the Court there stated their 
philosophy in this type of case: 


“We recognize that the plaintiff's case was not over- 
whelming and sitting as jurors we might have found 
for the defendant. But neither we nor the Court 
below have been charged with that responsibility 
or authority. In the leading case of Smith v. Bell 
Telephone Company, 1959, 397 Pa. 124, 153 A.2d 
477, The Supreme Court of Pennsylvaaia ruled that 


a plaintiff's prima facie case need only be such that 
the jury, by drawing logical inferences from the evi- 
dence in the light of their own knowledge and 
experience can reasonably reach the conclusion 
sought by the plaintiff, even though a contrary con- 
clusion could rationally be based on the same evi- 
dence. ... This liberal concept of the circumstances 
in which a Court should leave decision to the jury 
parallels the continuing concern of the Courts of the 
United States that in the federal forum the consti- 
tutional right to jury trial not be eroded by judicial 
intrusions upon the provinence of the jury, especially 
where, as in this case, intelligent choice among per- 
missible inferences from the evidence lies within the 
area of normal lay competence.” 


This Court has followed that very same philosophy in the 
case of District of Columbia v. McNeill, 120 U.S. App. D. 
C. 101, 344 F.2d 195 (1965), in a case where the plaintiff 
had slipped at a downtown street comer on some snow and 
ice which had fallen for twenty-seven hours and had stopped 
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only three and one-half hours before he fell. Even though 
the jury found for the District, the District appealed on the 
grounds that they should have had a directed verdict as to 
lack of notice and contributory negligence. The Trial Court 
held and this Court affirmed, that such questions were for 
the jury. The District of Columbia Court of Appeals has also 
followed this same philosophy in the recent case of Anderson 
v, Woodward and Lothrop, Inc., D. C. App., 244 A.2d 918 
(1968), where the plaintiff had slipped on a wet floor in 
the defendant’s store. The Court there stated: 


“To make out a prima facie case of liability predicated 

upon the existence of a dangerous condition, it is nec- 

essary to show that the party against whom negligence 

is claimed had actual notice of the dangerous condition 

or that the condition had existed for such a length of 

time that in the exercise of reasonable care 

its existence should have become known and corrected. 

.. The question of notice, actual or constructive, 

is ordinarily one for the jury.’’ (Emphasis supplied) 
That is the exact issue in our case, i.e., whether or not the 
ice had formed on the sidewalks for such a length of time 
that Mr. Gelman’s agents were put on notice that this dan- 
gerous condition existed. 


It is respectfully requested that this Honorable Court 
change the present law concerning the duty owed to pedes- 
trians by abutting landowners so as at least to distinguish 
between business invitees and members of the general pub- 
lic and so as to further allow that the questions raised be 
decided on the issues of general negligence law and that 
Mr. Berman not be precluded from raising such issues by 
the defense of statutory pre-emption of the field. Mr. 
Berman contends that the jury is the proper forum 
to determine, once this Court has determined that a duty 
does exist, whether or not that duty had been violated 
under the facts of this case. 
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CONCLUSION 


For the reasons herein presented, Mr. Berman respectfully 
urges this Honorable Court to reverse the action of the Trial 
Court is sustaining Mr. Gelman’s Motion to Dismiss the 
Complaint herein. 


Respectfully submitted, 


Robert Anthony Jacques 


114 Commerce Lane 
Rockville, Maryland 
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App. 2 


ORDER 


This cause came on to be heard upon motion of defend- 
ant to dismiss amended complaint, and after oral hearing 
thereon before this Court and in consideration of said 
motion together with points and authorities filed in sup- 
port thereof, it is by the Court this 20th day of February, 
1970, 


ORDERED, that the motion to dismiss amended com- 
plaint be granted. 


/s/ Howard F. Corcoran 
United States District 


Judge 


AMENDED COMPLAINT 
First Count 


1. Jurisdiction is founded on diversity of citizenship and 
amount. The plaintiffs are citizens of the State of 
Maryland and the Defendant is a citizen of the District of 
Columbia. The amount in controversy, exclusive of interest 
and costs, exceeds the sum of Ten Thousand Dollars ($10,0 
00.00). 


2. On, to wit, January 29, 1969, the defendant owned 
certain improved real property known as Lot 801, Square 
1601, also known as 4201 Cathedral Avenue, Washington, 
D. C., further known as The Cathedral Towers Apartments, 
as per a certain deed recorded among the land records of 
the District of Columbia as Instrument Number 17048, 
Liber 12612 at Folio 112. 


3. That on or about 9:30 A.M., on or about January 
29, 1969, the plaintiff, Louis B. Berman, was employed as 
a salesman of beautician’s products by Potomac Beauty 
Supply Company, Inc., and in the course of the aforesaid 
employment was leaving the premises known as The Cathe- 
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dral Towers Apartments, where he had made a business call 
to the beauty salon located therein, trading as Cheryl of the 
Towers. 


4. That The Cathedral Towers abutted sidewalks on both 
the Cathedral Avenue side and the New Mexico Avenue side 
of the building and the aforesaid plaintiff, Louis B. Berman, 
after determining that the entire sidewalk abutting the New 
Mexico Avenue side of the aforesaid property was slippery 
and covered with ice, attempted to walk across the sidewalk 
to reach his motor vehicle which was parked on New 
Mexico Avenue by means of walking over the grass immedi- 
ately adjacent to the aforesaid building determining that 
this would be safer than attempting to walk down the afore- 
said sidewalk. 

5. At the time and place aforesaid, it became the duty 
of the defendant to maintain the aforesaid sidewalk abut- 
ting the aforesaid building in a safe and proper condition so 
that tenants and business invitees could enter and leave the 
building without injury to themselves, but, notwithstanding 
his duty as aforesaid and in direct violation thereof, the 
defendant negligently failed to maintain the ways of access 
to and from the said building in a safe and proper 
condition, but to the contrary, he allowed the accumulation 
of ice and sleet which had fallen during the night of Janu- 
ary 28-29, 1969, to remain on the aforesaid sidewalk with- 
out effort to remove the aforesaid accumulation of ice or 
sleet or in any way to make such sidewalk safer for use, 
despite notice that the weather conditions would result in 
such accumulation and despite the fact that the dangerous 
condition had been allowed to remain on the aforesaid side- 
walk for several hours after the ice and sleet had been 
formed. He negligently permitted the aforesaid ice and 
sleet to accumulate and to harden on the sidewalk so as to 
be dangerous and hazardous to persons using it as a way of 
entrance and exit to the building. 


6. The defendant had, on prior occasions where precipita- 
tion had accumulated on the aforesaid abutting sidewalks, 
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taken preventative measures by way of sanding and shovel- 
ing to clear such sidewalks, and, indeed, these preventative 
measures were a regular course of conduct on behalf of the 
defendant on many previous occasions upon which there 
had been significant or dangerous precipitation. Although 
these measures were taken primarily for the benefit of the 
tenants of the defendant’s building, they also served to 
benefit all other persons entering and leaving the premises 
on such occasions and, in fact, such measures were relied 
upon by persons using the premises on such occasions, 
including plaintiff. 


7. That as a result of the negligence of the defendant as 
aforesaid, without any negligence of the plaintiffs contribut- 
ing thereto, the plaintiff, Louis B. Berman, was caused to 
slip and fall on the ice that had formed and remained on 
the sidewalk leading to and from the entrance of the afore- 
said building, while he was enroute from the building in 
which he was a business invitee, and as a result of the afore- 
said failure, the plaintiff, Louis B. Berman, suffered severe 


permanent and painful injuries; that the plaintiff, Louis B. 
Berman, has suffered and will continue to suffer excruciting 
physical and mental pain, mental stress, anxiety and humilia- 
tion, physical, nervous and mental disorders and that he 

has received and will continue to require medical care for 
his injuries for a long time at great expense. 


8. That as a result of the aforesaid negligence of the 
defendant, the plaintiff, Louis B. Berman, has been 
deprived of the services, society, companionship and con- 
sortium of the plaintiff, Sonia Berman, as a result of the 
aforesaid injuries sustained by the plaintiff, Louis B. Berman. 


WHEREFORE, the plaintiff, Louis B. Berman, demands 
judgment against the defendant in the sum of One Million 
Dollars ($1,000,000,000.00) and costs of this suit. 

Second Count 


1. The plaintiff, Sonia Berman, hereby re-states and re- 
affirms each and every allegation contained in the First 
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Count of this Amended Complaint and by reference makes 
them a part hereof. 

2. That as a result of the aforesaid negligence of the 
defendant, the plaintiff, Sonia Berman, has been deprived 
of the services, society, companionship and consortium 
of thg plaintiff, Louis B. Berman, as a result of the afore- 
said injuries sustained by the plaintiff, Louis B. Berman. 


WHEREFORE, the plaintiff, Sonia Berman, demands 
judgment against the defendant in the sum of Two Hund- 
red Fifty Thousand Dollars ($250,000.00) and costs of this 
suit. 


/s/ Robert Anthony Jacques 
ROBERT ANTHONY JACQUES 
Attorney for Plaintiffs 
114 Commerce Lane 
Rockville, Maryland 20850 


DEMAND FOR JURY TRIAL 
THE PLAINTIFFS DEMAND A TRIAL BY JURY. 


/s/ Robert Anthony Jacques 
ROBERT ANTHONY JACQUES 


MOTION TO DISMISS AMENDED COMPLAINT 

Now comes the defendant, Melvin Gelman, by and 
through his attorneys, Donahue, Ehrmantraut and Gleason, 
and moves to dismiss the Amended Complaint filed herein 
for the following reasons: 

1. The Amended Complaint fails to state a claim upon 
which relief can be granted under Rule 12 of the Federal 
Rules of Civil Procedure inasmuch as the allegations state 
the plaintiff fell on a public sidewalk in the District of 
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Columbia that ran adjacent to property owned by 
the defendant. The fall was occasioned because of an accu- 
mulation of ice during the night before. 


2. Under the common law the adjoining property owner 
owes no duty to the user of a public way that pass by the 
property unless there is a statute, valid to the contrary. 
This is true whether the passerby is a pedestrian or 
an invitee to the adjoining properties. 


“In the absence of a statutory provision to the con- 
trary, the owner or occupant of property owes no 
duty to pedestrians to keep the sidewalk in front of 
it free from ice and snow coming thereon from nat- 
ural causes, * * * nor does a storekeeper owe any 
greater duty in this regard to customers leaving his 
store than he owes to ordinary pedestrains.” Norville 
v. Hub Furniture Company, 59 App. D. C. 29, 32 F.2d 
420; Hecht Co., v. Hohensee, 65 App. D. C. 328, 83 
F.2d 585; Burk, et al v. Upland Terrace, Inc., 121 U.S. 
App. D.C. 133 (1965), 348 F.2d 362. 


DONAHUE, EHRMANTRAUT & 
GLEASON 
Attorneys for Defendant 


/s/ Edward C. Donahue 


App. 7 


ANSWER IN OPPOSITION TO MOTION 
TO DISMISS AMENDED COMPLAINT 


Comes now the plaintiffs, Louis B. Berman and Sonia 
Berman, by and through their attorney, Robert Anthony 
Jacques, and by way of opposition to the motion to dismiss 
filed herein states: 


1. That the aforesaid Amended Complaint no where 
states that the plaintiff, Louis B. Berman, fell on a public 
sidewalk but states merely that the sidewalk was adjacent 
to property owned by the defendant. The relief prayed, 
therefore. under Rule 12 of the Federal Rules of Civil Pro- 
cedure, cannot be granted. 


2. The argument raised by the defendant under point 
two of his Motion is also not valid since no allegation has 
been made that the sidewalk was a public way. Even 
assuming the aforesaid sidewalk to be a public way, this Hon- 
orable Court has held in Robinson v. Park Central Apart- 
ments, 248 F. Supp 632 (1965) that there is a duty owed 
to invitees to keep the means of access and egress to their 
property in a reasonably safe condition. This case goes on 
further to hold that once a duty has been undertaken to 
keep such means of access and egress clear and this duty 
has been relied upon by members of the general public and 
business invitees, then it becomes a continuing duty upon 
which a business invitee such as the plaintiff would have a 
right to rely on. 


/s/ Robert Anthony Jacques 
Attorney for Plaintiffs 
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MELVIN GELMAN, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. The trial court was correct in dismissing the Amended 
Complaint on the basis that there was no legal duty owed 
to Berman by Gelman under the common law of the Dis- 


tridt of Columbia. 
% The trial court was correct in not applying Title 7, 
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Section 801 of the District of Columbia Code (1967 Edition) 
known as the snow removal law of the District of Columbia. 

3. The court was correct in ruling that an act of a vol- 
unteer on prior occasions would not create liability on this 
occasion. 


ARGUMENT 


1. UNDER THE LAW OF THE DISTRICT OF COLUMBIA 
THERE WAS NO LEGAL DUTY OWED TO BERMAN BY 
GELMAN TO REMOVE ICE ON ADJOINING PUBLIC 
SIDEWALK 


The Amended Complaint states that the plaintiff after 
leaving the apartment building owned by Gelman walked 
over the grass that was immediately adjacent to the apart- 
ment building with the intentions then of walking across 
the public sidewalk which ran parallel to New Mexico Ave- 
nue and while doing so was caused to fall because of ice on 


such sidewalk. (App. 3). There is no allegation in the 
Amended Complaint that the sidewalk referred to was owned 
by the Cathedral Towers and in fact in paragraph 4 of the 
Amended Complaint the plaintiff concedes that such side- 
walk was abutting the property owned by Gelman. (App. 3) 
On this set of facts Gelman filed a motion to dismiss the 
amended complaint under Rule 12 of the Federal Rules of 
Civil Procedure on the basis that no duty was owed Berman 
by Gelman in as much as the apartment building owner did 
not have a duty to maintain the sidewalk in this area. 


Under common law the adjoining property owner owes 
no duty to the user of public ways that pass by the prop- 
erty unless there is a statute, valid to the contrary. This is 
true whether the passer-by is a pedestrian or an invitee to 
the adjoining properties. 

“In the absence of a statutory provision to the contrary, 
the owner or occupant of the property owes no duty to 
pedestrians to keep the sidewalk in front of it free from 
ice and snow coming thereon from natural causes, *** nor 
does a store keeper owe any greater duty in this regard to 
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customers leaving his store than he owes to ordinary pedes- 
trians. Norville v. Hub Furniture Company, 59 Apps. D.C. 
29, 32 Fed. 2nd 420 (1929); Hecht Company v. Hohensee, 
65 Apps. D.C. 328, 83 Fed. 2nd 585 (1936); Burke, et al 
, Upland Terrace, Inc., 121 U.S. Apps. D.C. 133, 348, 
Fed. 2nd, 362, 1965. This has consistently been the law 
of the District of Columbia over the years and has never 
been changed in any manner by this court to extend legal 
liability of a private property owner onto the public ways. 
Quite interestingly, Berman relies heavily on a decision of 
the lower court which was rendered in 1965 which has 
never been adopted by this Court of Appeals. He refers to 
Robinson v. Park Central Apartments, et al, 248 Fed. Supp. 
632 (1965) in which Judge Holtzoff ruled that under cer- 
tain circumstances an adjoining property owner could be 
held responsible for the entrance way to an apartment 
dwelling which would include the private walkway as well 
as the public walkway immediately adjacent or abutting the 
entrance to the private property. Even though this is not 
the law of the District of Columbia even if adopted by this 
court the factual situation is entirely different. Judge Holt- 
zoff stated: 


“This court would go further however, if it would hold 
that the rule requiring the owner of a multiple dwelling to 
provide a safe means ingress and egress obviously is not 
limited to private property. Jt must include the portion of 
a sidewalk immediately adjoining or abutting the entrance 
to private property. Ordinarily a person cannot enter the 
building without first walking on the public sidewalk and 
if there is a duty on the part of a builder to provide a rea- 
sonable safe means of ingress and egress it logically follows 
that this duty is applicable to the portion that the public 
sidewalk that abuts on the property as it is to that portion 
of approach that is on the private property *** The evi- 
dence is overwhelming to the effect that the plaintiff fell 
at a point which was on the border line between the public 
sidewalk and the private walkway approaching the hotel 
building”. Page 634, 636. 
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These facts are entirely different from the facts that we 
have on hand in the Amended Complaint. The Amended 
Complaint clearly spells out that Berman did not fall on a 
public way or a walkway which was immediately adjacent 
to or abutting the entrance way to the apartment dwelling. 
In fact, the Amended Complaint spells out that Berman 
walked across a grass area after leaving the apartment build- 
ing with the intentions of not using the sidewalk to walk 
down but merely to cross over to his parked car. (App. 3) 


Even the above trial court decision as rendered by Judge 
Holtzoff would not extend to this instance in which Ber- 
man would expect the adjoining property owner to clear 
all adjacent public ways on either Cathedral Avenue or New 
Mexico Avenue regardless of whether they were in close 
proximity to the front entrance way, Berman in his brief 
has cited other case law in the District of Columbia but it 
is interesting to note again that these cases that he relies on 
continually talk about the duty owed by the landlord to 
invitee as to the “exit doorway” or “entranceway to the 


store”. See appellant’s brief, page 10. 


2, THE STATUTORY SNOW REMOVAL LAW, TITLE 7, 
«SECTION 801, OF THE DISTRICT OF COLUMBIA 
CARRIED (1967) WAS NOT APPLICABLE IN THE 
INSTANCE. 


The Amended Complaint recites the following facts, that 
on the night of January 28, 29, 1969, ice and sleet was 
allowed to accumulate on the sidewalk which had fallen 
during the night and that on the morning of January 29, 
1969 at 9:30 a.m. the plaintiff was caused to fall on said 
sidewalk. (App. 2, 3). Under Title 7, Section 801, 804 of 
the District of Columbia Code, the adjoining property 
owner has the duty to remove snow and ice from adjacent 
sidewalks and if there is ice that cannot be removed, must 
place sand or gravel on top of such sidewalk within the first 
8 hours of daylight after the ceasing to fall of any snow or 
sleet or after the hardening of such snow, sleet or ice. This 
statute would not create liability in this instance for two 
reasons: 
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1. The Amended Complaint sets forth the time of the 
fall as being 9:30 a.m. which appellant concedes would be 
two hours and 12 minutes after daylight and that the eight 
hour period as set forth in the statute would not come into 
being until 3:18 p.m. of January 29, 1969. (See Appellant’s 
Brief, page 7) The Statute is clear and concise in setting 
forth the standard as to the adjoining property owner and 
obviously states the one thing, that the adjoining property 
owner must remove the snow or ice within 8 hours after 
daylight begins. Appellant would lead one to believe that 
there are different interpretations concerning this statute as 
to®when liability begins. However, it must be borne in mind 
that statutes in derrogation of the common law are strictly 
construed and it is not presumed that the legislature intended 
to make any intervention on the common law further than 
the case absolutely required. 


“No statute is to be construed as altering the common 
law, further than its words import. It is not to be construed 
as making any intervention upon the common law which 
it does not fairly express.” Shaw v. Railroad Company, 
101 U.S. 557, 565, (1880), quoted with approval in Rob- 
ert C. Herd and Co. v. Krawill Machinery Corp., 359 U.S. 
297 304-305 79 S. Ct. 766 (1959). See also 82 C.J.S. Stat- 
utes Sec. 363. 


2. This court however has found further in previous 
decisions that the snow removal statute does not impose on 
adjoining property owners any additional obligations to pe- 
destrians using walkways. It has said that it goes no further 
than to attempt to shift the burden of snow removal from 
the District of Columbia to the adjoining property owner 
but in no way does it affirmatively proport to make a prop- 
erty owner liable to respond and damages to a pedestrian 
who is injured by falling on snow which the owner has not 
removed from the public way. Radinsky v. Ellis, et al 83 
U.S. Appeals, D.C. 172, 167 Fed. 2nd 745, (1948); Douti 
v. District of Columbia, 24 Apps. D.C. 232, McGuire v. Dis- 
trict of Columbia, 24 Apps. D.C. 
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For the above two reasons it is obvious why the court 
in this instance granted the motion to dismiss the Amended 
Complaint in as much as there was no statute in the District 
of Columbia that would show a duty owed to Berman by 
Gelman in the facts as set forth in the Amended Complaint. 


3. A VOLUNTEER WHO ACTS ON PRIOR OCCASIONS 
DOES NOT BECOME OBLIGATED TO THIRD 
PARTIES ON SUBSEQUENT OCCASIONS 

The Amended Complaint sets forth the fact that on prior 
occasions where precipitation had accumulated on said side- 
walk, that Gelman had taken preventive measures by way 
of sanding and shoveling such sidewalk. (App. 3, 4) There 
is nothing within the Amended Complaint that on January 
29, 1969 that Gelman undertook to remove the ice or to 
apply sand to the sidewalks and did so in a negligent man- 
ner thus creating the cause of Berman’s fall. 


As Judge Holtzoff pointed out in Robinson v. Park Cen- 
tral Apartments, supra page 635, 


“The defendants undertook the task of clearing the side- 
walks to the same extent that they cleared the private 
walkway. Even if there was no legal duty to do so, once 
a person voluntarily undertakes to perform a task, he is 
held to the requirement that it should be done free of 
negligence, and if in this case there is negligence in tak- 
ing care of the private area way, there is equal negligence 
in taking care of the public sidewalk.” 


One cannot argue with the above statement of law as it 
has been applied previously in the District of Columbia, 
however there are no allegations in the Amended Complaint 
upon which the trial court could apply the above statement 
of law. In the case of Bowles v. Mahoney, 91 U.S. Appeals 
D.C. 155, 202 Fed. 2nd 320 (1952); Certiorari denied 73 
S. Ct. 505 (1953). This court held that one who had made 
repairs voluntarily as to property which was not under the 
control of the one making such repairs on prior occasions 
was not obligated to continue to make said repairs and was 
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not obligated to third parties injured as to such property. 


“The fact that B. F. Saul Company had caused repairs 
to be made to the premises did not obligate Mrs. Bowles to 
continue to make them and did not make her a convenan- 
tc. to repair”. See Shegda v. Hartford Connecticut Trust 
Company (1944), 131 Conn. 186, 32 A. 668. 


Therefore the allegations that prior sanding of sidewalks 
not under the control and not owned by the adjoining 
property owner did not make Berman a convenantor to 
clear said sidewalks on January 29th, 1969. 


Respectfully submitted, 
Edward C. Donahue 
E. Gwinn Miller 
11125 Rockville Pike 
Rockville, Maryland 20852 


Attorneys for Appellee 


